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3210 CITIZENSHIP AND ALIENAGE

3210.1 General Requirementshe Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (P.L. 104-1933ignificantly changed Medicaid eligibility for individuals who are not
citizens of the United States. Medicaid must be providedigdole citizens omnationals of the

United States. Individuals who meet the eligibility requirements of Medicaid but are not citizens or
nationals of the United States are Medicaid eligible only as provided in 8§3211.1 - 3211.10. Those
noncitizenslescribed in 883211.6 - 3211.10 may be eligible to receive treatment for an emergency
medical condition as defed in 83211.11 as permitted by the particular section. The documentation
and verification requirements in 883212ff. must also be met.

Submit an amendment to yapproved State plan if you make any change in the eligibility of aliens
whose coverage is optional, as described in §83211.5 - 3211.7.

3210.2 United States Citizenshipor purposes of qualifying as a United States citizen, the United
States as defined in themigrationand Nationality Act includethe 50Statesthe District of
Columbia,PuertoRico, GuamVirgin Islands, and the Northern Mariana Islands. Nationals from
Amderic:én Samoa or Swain'lsland are also regarded as United States citizens for purposes of
Medicaid.

3211. ALIENS

Medicaid eligibility for aliens is based omhether thealien is a qualified or non-qualified alien,
regardless of whether the alien entered the United States before or on or after August 22, 1996 (the
date of enactment of P.L. 104-193)he previous categories of lawfpgrmanent residents and

aliens permanently residing in the United States under color of law (PRUCOL) no longer apply.

For policies on eligibility for the optional program of presumptive eligibility for pregnant women,
see 83570.

3211.1 Qualified Aliens-A qualified alien is an alien who is:
o0 A lawful permanent resident,
0 Avrefugee (8207 of INA),
0 An asylee (8208 of INA),

0 An alien who has had deportation withheld under §243(lthe@fmmigration and
Nationality Act (INA),

0 An alien granted parole for at least 1 year by the INS (821(d)(5) of INA),

0 An alien granted conditional entry under §203(a)(7) of immigration law in effect before
April 1, 1980, or

0 A battered immigrant, who meets certain requirements.

This definition eliminates most ahe PRUCOL categories asell as PRUCOL as aeligibility
classification.

3211.2 Mandator¥ligibility of Certain QualifiedAliens Living in the United StateBefore

August 22, 1996-Qualified aliens who were in the United States prior to August 22, 1996, who are
members of the groups described below, and who otherwise meet Medicaid eligibility criteria, are
eligible for Medicaid. The alien need not be receiving Medicaid on that date. These qualified alien
groups are:
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o Lawful permanent residents to whom 40 qualifying quarters of Social Security coverage
can be credited (see §83212.7 for 40 quarters definition);

0 Refugees until 5 years after the date of the alien’s entry into the United States;
o0 Asylees until 5 years after the grant of asylum;

o Aliens who have had deportation withheld under 8243(h) of the INA until 5 years after the
grant of withholding; and

0 Honorably discharged veters and aliens on active duty in the United States armed forces
and the spouse or unmarried dependent child(ren) of such individuals.

3211.3 Mandatory Coverage of Qualified Aliens Entering the United States On or After August
22, 1996-Qualified aliens entering the United States on or after August 22, 1996 who are members
of tge grotl)ups described below and who otherwise meet Medicaid eligibility criteria are eligible for
Medicaid:

o0 Refugees for 5 years from date of entry;
o0 Asylees for 5 years from date of entry;

o Alienswhose deportation has been withheld under 8243(h) of the INA for 5 years from
grant of withholding;

0 Honorably discharged veterans afidns on active duty in the United States’ armed forces
and the spouse or unmarried dependent child(ren) of such individuals; and

0 Afterthe 5 year ban (see 83211.6), aliens who are lawful permanent residents who can be
credited with 40 qualifying quarters of Social Security coverage.

3211.4 American Indian Born in Canadan American Indian born in Canada may freely enter
and reside ithe United States and is considered to be lawfully admitted for permanent residence
if he/she is of at least one-half American Indian blood. As such, he/she is a qualified alien. This
does not include a spouse bild of such an Indian nor a noncitizen whose membership in an Indian
tribe orfamiIK is created by adoptiominless such person is of at least 50 percent or more Indian
blood. Such aliensare to be consideregualified aliensbecause they are consideriegvful
permanent residents.

3211.5 Transttion for Alienséteiving Medicaid Benefits On August 22, 1996 or Receiving-SSI

In general, two broad groups of aliens are affected by transition provisions in welfare reform (aliens
receiving SSI orthe date of enactment (August 22, 1996) and aliens receiving Medicaid on August
22, 1996 but not receiving SSI).

~A. Aliens ReceivingMedicaid on August 22, 1996Continue to provide Medicaid to any
alien who was lawfully residing in &tate, who continues to mebe State’s Medicaid eligibility
criteria, and who was receiving Medicaid on August 22, 1996 but is not receiving SSlI, until January
1,1997. Anindividual is congded to be “receiving Medicaid” on August 22, 1996 if the individual
had a valid Medicaid card or%/our records show Medicaid eligibility on that date. Aliens eligible on
August22, 1996 because of PRUCOL status will not continue to be eligible after January 1, 1997
unless the individual is a qualified alien as described in §3211.1.

0 After January 1, 1997, continue to provide Medicaid to qualified aliens described in
83211.7 unless you elect otherwise.
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o If you continue to covegualified aliens whohave not beerreceiving SSI,
redetermine théviedicaid eligibility of such qualified aliens no lateéhan the nextegularly
scheduled redetermination.

0 If you do notelect to coverualified aliens whdave not beemeceiving SSI,
redetermine the Medicaid eligibility sluch qualified aliens as soon as possible after January 1, 1997.

Medi 'do Qualified aliens whaare included under §3211.are mandatorily eligible for
edicaid.

B. Aliens Receiving SSI-States must continue to provide Medicaid to aliens receiving SSI
(unless theState has elected the §209@ption). In January and February 1997, informational
noticeswill be sent to thos&Slrecipients whdave questionable or unknown citizenship status.
The notices have been tailored to the individual’s situation, informing them of what they need to do
to retain their SSI eligibility. Ifhe?/ can provide the necessary proofs, or if SSA can obtain the proof
for them, theirSSIpaymentswill continue to be made. For thosesting recipientsvho cannot
establish eligibilityunder the newaw, a suspension notice (a notice of planned actidh)pe
released in the summer of 1997oming them that their SSI payments will stop effective the month
after the notice is received. Thetice of planned action will generate an SDX record. Upon receipt
of the SDX fromSSAindicatingthat aMedicaideligible SSlalien recipient’'sSSIbenefits have
stopped, redetmine the alien’s Medicaid eligibility. FFP will be available in such cases within the
context of 42 CFR 435.1003 for the period of time HCFA specifies. Complete the redetermination
within this time period.

3211.6 5 Year Bar Qualified AliergQualified aliens entering the United States on or after August
22,1996 whare not described in 83211.3 are not eligible for Medicaid for 5 years after entry into
the United States. However, such qualified aliens who othemess theMedicaid eligibility

criteria will be eliﬁible to reeive emergency services. Once the 5-year period has expired, the aliens
described in this sectiomill be eligible for Medicaid inthe same manner as qualified aliens are
covered under your State plan who are not subject to the 5-year bar.

3211.7 Optional Eligibility of Qualified Aliens-

A. Qualified aliens, described in 3211.1, living in the United States prior to August 22, 1996
who are not described in 83211.3 may be provided Medicdigeatption ofthe State if the
otherwise meet Medicaidligibility criteria. (See 83211.6 for special transition rules for aliens
receiving Medicaid on August 22, 1996.) Thalowing requirements antimitations apply to
optional eligibility under this section:

0 You may not choose to make eligible only those qualified aliens receiving benefits
on August 22, 1996.

~B. Qualified aliens arriving in the United States on or after August 22, 1996, who have lived
in the United States for 5 years may be provided Medicaid at the option of the State to otherwise
eligible individuals.

3211.8 Eligibility of Aliens Who Are QMBs.--The eligibility of a noncitizen who has Medicare
coverage and meets the criteria to be a QMB is determined by whether the individual is a qualified
alien in one of the groups covered by §83211.2 - 3211.7.

3211.9 Eligitlity of Non-Qualified Aliens--These aliens do not meet the requirements of 83211.1.
If otherwise Medicaiceligible, a non-qualified alien isligible for Medicaid only for treatment of
emergency medical conditions. Non-qualified aliens in this sectiomotiancludelegal non-
immigrantsdescribed in 83211.10. Treatment of an emergency medical condition is defined and
explained in 83211.11. These aliens do not have to make a declaration of immigration status. Nor
do you have toerify the immigration status of non-qualified aliens. However, such aliens do have
to provide their SSN(s) if one is available, or apply for an SSN if the applicant does not have one,
%s pré)%/ided in 81137(a) of the Act and 42 CFR 435.910. 3.3.91
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The term “non-qualified alien” also includi#iegal aliens. These aliens either were never legally
admitted to the United States for any period of time or were admitted for a limited period of time and
did not leave théJnited States whethe period of time expired. These individualsthky are
otherwiseeligible for Medicaid as provided by 81903(v) of the Act, may be eligible for Medicaid

for treatment of an emergency medical condition. However, unlike other non-qualified aliens, they
arer?ot issued SSNs. Therefore, such aliens do not have to provide an SSN as permitted by 81137(f)
of the Act.

3211.10 Ineligible Aliens-Some aliens may be lawfully admitted to the United States but only for

a temporary or specified period of time as legal non-immigrants. These aliens are never qualified
aliens. However, in some cases an alien in a currently valid non-immigrant classification may meet
the State residence rule§Vhenthis isthe case, such aadien iseligible for Medicaid for the
treatment of emergency medical conditions as defined in 83211.11 if the individual also meets the
other eligibility criteria of the State’s Medicaid plan. Such individuals may possesil
employment authorization documents (Form [-688B or Form I-766).

Among otherwise ineligible aliersre visitors, tourists, some workerand diplomats who are
currentlylawfully admitted adegal non-immigrants. These aliens would have the following types

of INS documentation: Form [-94, Arrival-Departure Record; Form 1-185, Canadian Border
Crossing Card; Form 1-186, Mexic&worder Crossing Card; Form SW-434, Mexican Border Visitor's
Permit; orForm I-95A, Crewman's Landingermit. These alierare noteligible for Medicaid
because of the temporary nature of their admission status. The following categories of individuals
are ineligible aliens:

Foreign government representatives on official business and their families and servants,
Visitors for business or pleasure, including exchange visitors,

Aliens in travel status while traveling directly through the U.S.,

Crewmen on shore leave,

Treaty traders and investors and their families,

Foreign students,

International organization representation and personnel and their families and servants,
Temporary workers including agricultural contract workers, and

Members of foreign press, radio, film, or other information media and their families.

[cNeNeoNoNoNoNeNoNo)

3211.11 Defiition of Treatment of Emergency Medical ConditieAliens meeting the
requirements of 83211.9, qualified aliens described in §3211.5 or §3211.6 whom the State has not
elected to cover, anideligible aliensdescribed in 83211.10 who mehbe residence and other
Medicaideligibility criteriawill be eligiblefor Medicaid only for treatment of medical conditions
meeting the following definition:

A. To be eligible for emergency services, an alien must meet all eligibility requirements for
Medicaid as set forth in your approved State plan except the requirements in §1137(d) of the Act
concerning the declaration of satisfactory immigration status and verification of that status;

B. Such care and services are necessary for the treatment of an emergency medical condition
of the alien, as defined in subsection C, provided such care and services are not related to either an
organ transplant procedure or routine prenatal or post-partum care; and

~ C. The alien hasafter sudden onset, maedical condition _(inc_luding_emergency labor and
delivery) manifesting itself by acute symptoms of sufficient severity (including severe pain) such that
the absence of immediate medical attention could reasonably be expected to result in:

o Placing the patient's health in serious jeopardy,

o Serious impairment to bodily functions, or
o Serious dysfunction of any bodily organ or part.
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del D. For purposes dhis sectionall labor and delivery is considered emergency labor and
elivery.

3212 DOCUMENTATION AND VERIFICATION OF STATUS AS CITIZEN OR ALIEN

3212.1 Declaration of Satisfactory Immigration Statd$ie State must require, as a condition of
eligibility for Medicaid, a signed declaration under penalty of perjury that the individual is a citizen

or national of the United States as defined in §3210.2, or a qualified alien as defined in §3211.1. In
the case of a child or incompetent applicamptherindividual onthe applicant’s behalf must
complete the same written declaration under the same terms and penalties as previously mentioned.
If the applicant is not a citizen or national of the United States, nor a qualified alien, the declaration
of satisfactoryimmigrationstatus and verification of such status is not required as provided by
§1137(f) of the Act.

3212.2  Documentation and Verification of an Applicant’s Citizenship or Alien St&iitgens,
nationals, and qualified alien applicants for Medicaid must:

A. Provide the State with documentation of citizenship or alien status, and

~ B.  Sign a declaration under penalty of perjury that the applicant is a citizen or national of the
Unged States or an alien in a satisfactory immigration status (henceforth qualified alien) as provided
in 83212.1.

All non-citizen applicants for Medicaid who declaiteey arequalified aliens, must provide
Immigration and NaturalizatioBervice (INS) documents to establish immigration status as described

in 83212.4. Examples atceptablelocumentation for U.S. citizens are given in 83212.3. You must
give the alien a reasonable opportunity to provide the required documentation. If the alien does not
provide the requested documentation within the State’s reasonable opportunity time frame, you may
deny eligibility. If the alien does provid¢éhe requested documentatiasithin your reasonable
opportunity time frame, verifghe documentatiomwith the INS usingSAVE or your alternative
approved system of verification as provided in §3212.9.

Statesarerequired to provide Medicaid eligibility pending verification of immigration status to an
individual who meetsill othernon-immigration Medicaieligibility requirements, as provided in
§1137(d)(4) othe Social Security Act, and who has provided INS documents showing satisfactory
irr?mg;rationstatus or who haseen given a reasonable opportunity to provide such documents to
the State.

3212.3 Methods of Documenting United States Citizensfiipe following are examples of
acceptable documentation of U.S. citizenship for all Medicaid applicants.

o Birth certificate,

0 Religious record of birth recorded tine United States or its territories within 3
months of birth, which indicates a U.S. place of birth. The document must show either the date of
birth or individual's age at the time the record was made,

c ) o0 United States passport (not limited passports, which are issued for periods of less than
years),

o Report of Birth Abroad of a Citizen of the U.S. (Form FS-240),
o Certification of Birth (INS Form FS-545),
o U.S. Citizen I.D. Card (INS Form 1-197),

o0 Naturalization Certificate (INS Forms N-550 or N-570),
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o Certificate of Citizenship (INS Forms N-560 or N-561),

o Northern Mariana Identification Card (issued by the INS to a collectively naturalized
citizen of the U.S. who was born in the Northern Mariana Islands before November 3, 1986),

o0 American Indian Card with a classification code “KIC” and a statement on the back
(issued by the INS to identify U.S. citizen members of the Texas Band of Kickapoos living near the
U.S./Mexican border), or

o Contemporaneous hospital record of birth in onéhef50Statesthe District of
Columbia, Puerto Rico (on or after January 13, 1941), Guam (on or after April 10, 1899), the U.S.
Virgin Islands (on oafter January 17, 1917American SomoaSwain’s Island, othe Northern
Mariana Islands (unless the person was born to foreign diplomats residing in such a jurisdiction).

3212.4 Documentation That Applicant Is a Qualified Aliefhe following instructions set forth
the documents you magcept taletermine qualified alien status, including whether the alien meets
the 5 year limitations.

A. Acceptable documentation of qualified alien status consists of the following:

0 Lawful Permanent Resident--INS Form I-551, or for recent arrivals, a temporary I-
551 stamp in a foreign passport or on Form 1-94.

NOTE: BExired or Absent Documentatioti an applicant presents an expired INS document or
is unable to present any document demonstrating his or her immigration status, refer the
person tahelocal INS districtoffice to obtain evidence of statusless he or she can
provide you with an alien registration number. tHe applicantprovides an alien
registration number, file INS Form G-845 along with the alien registration number with the
local INS district office to verify status.

0 Refugees--INS Form I-%nhnotated with stamp showing entry as refugee under §207
of the INA and date of entry to the United States; INS Forms I-688B annotated “274a.12(a)(3),” I-
766 anotated “A3”, or I-571. Refugees usually adjust to Lawful Permanent Resident status after
12 months in thé).S. But for purposes oéstablishing eligibilityare still considered refugees.
Therefore, check the coding on Form I-551 for codes RE-6, RE-7, RE-8, or RE-9.

0 Asylees--INS Form I-94 annotated with stamp showing grant of asylum under §208
of the INA; a grant lettefrom the Asylum Office of the INS; Forms|-688B annotated
“274a.12(a)(5)” or I-766 annotated “A5".

0 An alien who has had deportation withheld under 8243(h) of the INA--Order of an
Immigration Judge showindeportation withheld under §243(h) of the INA and date of the grant;
or INS Forms 1-688B annotated “274a.12(a)(10)” or I-766 annotated “A10".

0  Analien granted parole for at least 1 year by the INS--INS Form |-94 annotated with
stamp showing grant of parole under 8212(d)(5) of the INA and a date showing granting of parole
for at leastl year.

o0 Analien granted conditional entry under the immigration law in effect before April

1, 1980--INS Form [-94 with stamghowing admissiominder §203(a)(7) of thiNA, refugee-
conditional entry; or INS Forms 1-688B annotated “274a.12(a)(3)” or I-766 annotated “A3”".
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B. Determine 5-year limitation as follows:

o0 Form I-94, the date of admission should be found on the refugee stamp. If missing,
contact INS to verify the date of admission by filing Form G-845, attaching a copy of the document.

o Ifan alien presents INS Forms 1-688B (Employment Authorization Document), 1-766,
or I-571 (refugee travel doment), ask the alien to present Form [-94. If not available, contact INS
by submitting Form G-845, attaching a copy of the document presented.

o Ifan alien presents a grant letter or court order, derive date status gi_ranted from the
date of the letter or court order. If missing, contact INS to verify date of grant by filing a Form G-
845, attaching a copy of the document.

C. In general, if an applicant/beneficiary presents a regadtatingthat he or she has
applied to INS for a replacement document for one of the documents identified above, contact the
INS to verify status by filing a Form G-845 with the local INS district office, attaching a copy of the
receipt. Contact the INS at aninte if there is any reason to question the authenticity of a document
presented or the information on the document is insufficient to determine whether the alien status
requirements are met.

3212.5 Evidence of Honorable Discharge or Active Duty StaArsceptable documentation (as
getermined by DOndVA) of honorable discharge or active duty status inchix@dollowing
ocuments:

o For discharge status, anginal, ornotarized copy, of the veterardsschargepapers
issued by the branch of service in which the applicant was a member;

o For active dutymilitary status, an original, or notarized copy, of the applicant’s current
orders showing the individual is on full-time duty in the U.S. Army, Navy, Air Force, Marine Corps,
or Coast Guardfull-time Natonal Guardiuty is excluded), or military identificationcard (DD
Form 2 (active));

o Other documentation acceptable under DOD/VA guidelines; or

0 Aself declaration und@enalty of perjury may be accepted pending receipt of acceptable
documentation.

3212.6  American Indian Born in Canadaypes of DocumentationrExamples of acceptable
types of documentation are:

o Birth or baptismal certificate issued on a reservation,
o Tribal records,
o0 Letter from the Canadian Department of Indian Affairs, or

0 School records.
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3212.7 Definition of 40 Qualifying QuartersA qualifﬁi_n% quarter means a quarter of coverage
as defined under title 1l of the Social Security Act, which is worked by the alien, and/or

o Al the qualifying quarters worked by the spouse of such alien during their marriage and
the alien remains married to such spouse or such spouse is deceased, and

(1)8 All of the qualifying quarters worked by a parent of such alien while the alien was under
age 18.

Any quarter of coverage, beginning after December 31, 1996, in which the alien or spouse or parent
of thealien applicant received any Federal mei@ssedpublic benefitcannot be credited to the
alien for purposes of meeting the 40-quarter requirement for eligibility for Medicaid.

3212.8 Verification of Quarters of Coverag8tates will be able to verify most qualified aliens
allegations of quarters of employment through the Social Security Administration’s electronic query
system known as the State Verification and Exchange System (SVES). This data may be available
in the future on an overniglatchbasis. To gethatinformation,the State neednly sign an
addendum tats existing SDX/BENDEX agreement witBSA. Usethe recordayouts already
provided to )éou by8SA. However, notall employmenthat would count toward a quarter of
coverage will be verifyable through SVES.

Therefore, you shouldccept thalien’s attestation in thémited situations (which must Hater
verified) in whichthe qualified alien appears, either alone or in combinatah his/her parents
and/or spouse, thavelived in the United Statesong enough tohave acquired 40 quarters of
coverage.

3212.9 \Verification of Immigration Alien StatusStates must verify the immigration status of all
alien applicants for Medicaid benefits, who have signed the declaration under 83212.1 and presented
documentation of satisfactory immigration status. When verifying immigration status, use either:

0 The Systematic Alien Verification for Entitlements (SAVE) Program administered by the
Immigration and Naturalization Service (INS), or

0 Your approved alternative system under a waiver granted by the Secretary of Health and
Human Services.

If you use SAVE, this verificain should be accomplished via the appropriate SAVE access methods
sEec'rﬁed in the individual Memorandum of Agreement (MOA) between the State and the INS. Care
should also be exerciseddssure that the data restrictions and safeguards and the applicant’s rights
as outlined in the MOA are strictly adhered to.
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3213 REDETERMINATIONS AND FFP AVAILABILITY

3213.1 Effect on MedicaidEligibility When Alien Loses SSI Because ofAlien Status—-A
Medicaid-eligible alien who was receiving SSI on August 22, 1996 who loses SSI eligibility because
of the provisions of welfare reform mastill be eligiblefor Medicaid, for example, under an SSI
related groumovered by the Staggdan. The State must redetermthe individual's Medicaid
eligibility when it receives information fror8SA, the eligible individual, orsomeone acting
responsibly on the eligible indilual’s behalf that the individual’'s SSI eligibility has been terminated.
Follow the procedures in 8832113211.6, or 3211.9 when an SSI alien recipient loses SSI eligibility

to determine whether the alien is eligible for Medicaid

3213.2 FFP for Services Provided to Non-CitizeR4$-P is available for services provided to
Medicaid eligible non citizens in the following situations.

A. Qualified Aliens Meetinghe Criteria in 883211.1 - 32118FFP is available for all
Medicaid covered services provided abgible individuals meetinghe criteria.This includes
emergency services (which are a subset of regular Medicaid covered services).

B. Eligible Non Qualified Aliens-FFP is available for services needed to treat an emergency
medical condition. Emergency medical condition is defined in 83211.11.

C. RedeterminationsFFP is available for both administrative and service costs during the

period of time specified by HCFA pursuant to 42 CFR 435.1003(c) to complete a redetermination
and during any administrative appeal requested by the applicant/beneficiary.
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3215. TREATMENT OF POTENTIAL PAYMENTS FROM MEDICAID QUALIFYING
TRUST

As a condition ogligibility, count as available resources to the applicant or recipient the maximum
amount of permissible paynts from a Medicaid qualifying trust, as defined in §3215.3, established
by the applicant orecipient orhis orher spousexcept aspecified at §3215.5. Deem to be
available to the applicant or recipient tm@aximumamount of payments for applicable budget
periods that the trustee could disburse if he exercised his full discretion under the terms of the trust.
The law frowdesthat this amountwill be counted as available resources for purposes of
81902(a)(17) of the Act.

Distributionsare consideredvailable tothe individual establishinghe trust whether or not the
distributions are actually made or the trustee(s) exercise their authority under the trust. The amount
deemed available to the beneficiary is the maximum undistributed amount of payments that may be
permitted undethe terms of the trust for the applicable budget period assuming the full exercise of
discretion by the trustee or trustees. Amounts actually distributed under the terms of the trust are
considered under the other agdiite provisions of the most closely-related cash assistance program.

This provision on grantor trusts affects the medically needy, optional categorically needy groups and
mandatory categorically needy groups.

3215.1 Definition of Medicaid Qualifying TrustsFor purposes of 83215 a "Medicaid qualifying
trust” is a trust or simildegal device established by an individual (or his or her spouse) under which
(at) the individual is the beneficiary of all or part of the payments from the trust, and (b) the amount
of such distribution is determined loyme or more trustees wlare permitted to exercise any
discretion with respect to the amount to be distributed to the individual. The distributable amount
from a Medicaid qualifying trust has no use limitation, and Medicaid qualifying trusts include trusts
that areirrevocable or revocable or which are for purposes other than to enable the individuals to
qualify for Medicaid. Because there are no "use" limits on the trust funds in a Medicaid qualifying
trust, trusts such as irrevocable burial trusts, educational trusts, and medical trusts could be Medicaid
qualifyin%trusts, provided they meet the criteria as specified in this instruction. For example, the
terms of the trust may be written so that the trustee may make payments directly to the health care
Brovid_e_r for medical services. Thus, although payments from the trust are not directly paid to the
eneficiary, he is in fact receiving benefits from the payments.

An"individual” is the person who both establishes the trust (or whose spouse establishes the trust)
and is beneficiary of the trust. A trust thatestablished by an individual's guardianlegal
representative, acting on the individual's behalf, falls under the definition of a Medicaid qualifying
trust. If an individual is not legally competent, for example, a trust established by his legal guardian
(including aparent)usingthe Iindividual's assetsan be treated dsaving been established by the
individual, since the individual could not establish the trust for himself.
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In cases where the beneficiary of a trust mmemtallyretardedndividual, §9435(c) of OBRA of
1986 provideghat if a beneficiary of a trust ismaentallyretardedndividual who resides in an
intermediate cardacility for the mentally retarded, thatndividual's trust is notconsidered a
Medicaid qualifyingtrust provided the trust or initial trust decree was established prior to April 7,
1986 and is solely for the benefit of that mentally retarded individual.

When the use of an attorney is solicited to establish a trust, the beneficiary of that trust is not exempt
from requirements of the Medicaid qualifying trust provision. Legal instruments such as trusts are
almost always drafted by an attorney. It is the grantor (beneficiary) himself who actually establishes
or creates the trust when he signs or executes it.

3215.2 @nmilar Legal Devices-The term"similar legaldevices" refers to any arrangements,
instruments or devices which are established by applicants or recipients (or by their spouses), which
are not called trusts or which do not qualify as trusts under State law, but which have all of the other
characteristics described in the definition of a Medicaid qualifying trust at §3215.1.

When the language of the trust or "similar legal device" is unclear or nonspecific, confer with your
Ie%al counsel tget an interpretation of the trust agreement under applicable State law to determine
whether the document is a Medicaid qualifying trust.

3215.3 Determination and Counting of Maximum Amount Deemed Avaitable amount from

the trust that is deemed to be available to the beneficiary is the maximum amount that could have
been distributed to the beneficiary under tiwens ofthe trust in arapplicable budget period,
providedthe trustee exercisdus full discretion undethe terms ofthe trust todistribute the
maximum amount to the beneficiary.

The maximum distributable amount deemed available includes only amounts whioh lbanare

not distributed from either the income (interest) or principal of the trust. Amounts which are actuall
distributed to the beneficiary for any purpose, including amounts to pay for the beneficiary's health,
Person_al and other maintenance needs, are treated as income and/or resources under other applicable
inancial rules of the most closely-related cash assistance program.

The maximundistributable amount counts as resources. (Trustincome, if it is not disbursed, will
carry forward and be counted as resource under the applicable financial rules of the most closely-
related cash assistance program.)

Sincethe terms ofthe trust dictate the amount that is deemed tavadable, a copy of the trust
document must be made available to the State along with information detailing any investments and
distributions that have been made by the trustee.

If the trust is revoked, or if the full amount of the principal of the trust is actually distributed to the
applicant or recipient, the requirements of this provision do not apply.
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3215.4 Waiver-Application of this provision may be waived ¢ases where undue hardship
would occur. An example of undue hardskpuld be if an individual who may berced to go

without life-sustaining services because the trust funds could not be made available to pay for the
services. It is left to the States' discretion as to how they define what constitutes undue hardship.
The definition must be set forth in the State plan preprint and approved by HCFA.

3215.5 Relationship to Transfer of Assetdedicaid qualifying trusts may fall under transfer of
assets rules. Undéne transfer of assetsiles an institutionalized individual who disposes of
resources for leghan fair market valuenay be deniedursing facility orsimilar services under
Medicaid by reason of the disposal for less than fair market value, except in any instance where the
State determines th#enial of Medicaid would work aondue hardship. Idetermining what
constitutes a transfer of resources, the States must adopt the policy set forth in §1917(c) of the Social
Security Act (as amended by the Medicare Catastrophic Coverage Act of 1988.)
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3230. STATE RESIDENCE

Provide Medicaid to eligible residents of the State, including residents who are absent from the State.
The conditions under which payment for services is provided to out-of-State residents are set forth
in 42 CFR 431.52, 435.403(a), and 436.403(a)).

A. Definitions. --For purposes ofhe rules governinghe State residency requirements
"institution” has thesame meaning as institutioand medical institution as defined in
42 CFR 433.009. For purposes of State placement the term "institution" also includes "foster care
homes" licensed as set forth in 45 CFR 1355.20 providing food, shelter and supportive services to
one or more persons unrelated to the proprietor.

B. Criteria for Determining Incapability of Expressihgent for State ResidenceFor
purposes ofherules governinghe State residency requirements,iraividual is incapable of
expressing intent when the following situations exist:

o Theindividual has an |.Q. of 49 or less or has a mental age of 7 or less, based on tests
acceptable to the mental retardation agency in the State;

o The individual is judged legally incompetent by a court of law; or

0 Medical documentation obtained only from a physician, psychologist or other person
licensed bythe State in the field of mental retardation indicates that the individual is incapable of
indicating Intent.

C. Whois a State ResidenA resident of a State is any individual who meets the conditions
in subsection D, through §3230.2 and who meets the criteria as specified in an interstate agreement
under 83230.4. If an exception exists as specified in §328@A3,the exception supercedes the
general residency rules as set forth in 883230.1 through 3230.2.

D. Placement by States in an Out-of-State InstitutieWhen any agency of State A,
including an entity recognized under State law as being under contract with State A, arranges for an
individual to be placed in an institutidmcated in State B, the agencyrézognized as acting on
behalf of State A in making a Blacement. The State or the agency making the placement on behalf
of State A will retain responsibility for that individual for purposes of establishing residence under
Medicaid, irrespective of thedividual'sintent or ability to indicate intent. State A alstains
responsiliity for an individual when placement is initiated by it because the State lacks a sufficient
number of appropriate facilities to provide services to its residents. This placement supercedes the
general residency rules. (See 3230.3B)

E. Actions Which Do Not Constitute State Placemerithe following actions do not
constitute State placement :

1. Basic Information Provided by Stat®asic information is provided to individuals

about another State's Medicaid program, and the availability of health care (services and facilities
in another State.)
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2. Assstance inLocating an Institution-An individual is assisted in locating an
institution in another State, provided the individual is capable of indicating intent and independently
decides to move.

3. Departure From Facility By Competent Individeah competent individual leaves
the facility in whichhe/she is placed by a State, théividual's State ofesidence for Medicaid
purposes Is the State where the individual is physically located.

F. Individuals Receiving a State Supplement&ayment(SSP)--An individual who is
receiving arBSP (optional or mandatory) is considered a resident of the State making the payment.

G. Individuals Receiinitle IV-E Payments:For individuals of any age who are receiving
Federal payments for foster care under title IV-E of the Social Security Act, (the Act) and individuals
with respect to whom there is an adoption assistance agreement in effect under title IV-E, the State
of residence is the State where the individual is living.

3230.1 State Of Residence Criteria Specific To Individuals Under Age 21

~_A. Social Security Incom¢SSI) Relatedindividuals--For an individuahot residing in an
institution, whose Medaid eligibility is SSI related, and is based on blindness or disability, the State
of residence is the State where the individual is living.

B. Aid to Families With Dependent Children (AFDC) Related Individualor individuals
not residing in an institution who belong to an AFB&sh assistanagroup or an AFDGCelated
Medicaid only assistance groufhe title IV-A regulation at 45 CFR 233.40(a) is used for
determining residence.

Residence is assigned in one of two ways:
0 Where the individual is living other than on a temporary basis, or
0 Where the caretaker is a resident.

C. Individuals Emancipated/Marrieeizor any individual who is emancipated from his/her
parents or who is married and capablendicating intentthe State of residence is where the
individual is living with the intention to remain there permanently or for an indefinite period.

D. Determining State of Residence for an Institutionalized Individdia determine the State
of residence for any Institutionalized individual who is neither married nor emancipated, use one of

the following.(If a legal guardian isppointed, and parentaghts are terminated, the State of
residence of the guardian is used instead of the parent(s").
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~ 1. The Parent(s) Or Legal Guardian's State of Residence At The Time of Placément.
determining the parent(s’) guardian's State of residence, apilg same rules for_o_lete_rmlnlng
residence for an applicant or recipient over 21 and noninstitutionalized (as specified in §3230.2A).

~ 2. CurrentState of Residence of Parents' or Legal Guardilime parent(s) degal
guardian's current State of residence is used if the individual is institutionalized in that State.

3. Application Filed by a PareriWhen the parents State of residence is used and the
parents live indifferent Statesthe State of residence of the paréimg the application for
assistance is the individual's State of residence.

. 4.  Application Filed by a Legal Guardiafif a legal guardian is appointed, and parental
rights have been terminated the State of residence of the guardian is used instead of the parent(s’).

5. Financial Guardiarand a Legal GuardianThere may be instances when an
individual has both a financial guardian andegal guardian. The legal guardianuised in
establishingesidence. States may have laws delegating guardianship to a State official or agency
for individuals whoare admitted to Statestitutions. If this guardianship conveysttee State
official or agencythe responsibility formaking decisionsabout the care andupervision of
individuals, the State where the facility is located is the individual's State of residence, except where
another State makes the placement. (See 3230, D concerning placement by States).

6. Application Filed by Someor@ther Than Parent/Guardian Whiedividual Has
Been Abandonedlf the individualhas been abandoned by his/her parents and he/she does not have
a legal guardian, use the State of residence of the individual or party who files the application if the
individual is institutionalized in that State.

NOTE: Art])_%ndonment also includekeceased parents, asll asthose parents who desert their
children.

3230.2 Residence Criteria Specific To Individuals Age 21 and.©Gver
A. Determining State Residence for an Individual Not Residing in an Instityfibe State
of residence is the State where the individual is living with the intention to remain there permanently

or for anindefinite period, or wherthe individual isliving and which he/shenteredwith a job
committment, or seeking employment whether or not currently employed.
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B. Institutionalized Individuals Who Became Incapable of Indicating Intent Before Age 21
For an individual who became incapable of indicating intent before age 21, use one of the following
to determine the State of residence except when a State places the individual in an institution. (See
883230.C and 3230.3B.)

_ o If a legalguardian is appointed and parenights are terminated, the State of
residence of the guardian is used instead of the parent(s).

o The parents' or legal guardian's current State of residence at the time of placement.
In determining the parent(s’) or guardian's State of residence, apply the same rules for determining
residence for an applicant or recipient over 21 and noninstitutionalized (See §3230(D)(1).

C. Determining State of Residence for an Institutionalized Individual Who Became Incapable
of Indicating Intent at or after Age 24The State of residence is the State where the individual is
physicallypresent, except where another State makes a placement. ( See 883230.D and 3230.3B.)

D. Determining State of Residence for an Institutionalized Individual Capable of Indicating
Intent--The State of residence is the State where the individual is living with the intention to remain
there permanently or for an indefinite period.

3230.3 Specific Prohibitionand Exceptions-Factors which must baken into account when
determining State of residenaeevariables such as age, institutional status and ability to express
intent. These factors were includedtime State residencegulations to avoid problems such as
State durational residence requirements by a Stdke iabsence of a compelling governmental
interest. (Shapiro v. Thompson, 3945.618 (1969)) Whemletermining State of residence, the
following prohibitionsand exceptions must always be considered by the State in conjunction with
the conditions in 83230, D through §83230.2 or who meets the criteria as specified in an interstate
agreement under 83230.4.

A. Prohibitions--You may not:

o Deny Medicaid eligibility to an otherwise qualified resident of the State because the
individual's residence is not maintained permanently or at a fixed address;

o Deny Medicaid eligibility because of a durational residence requirement;

0 Deny Medicaid to an institutionalized individua¢cause thendividual did not
establish residence in the community prior to admission to an institution; or
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o Deny or terminate a resident's Medicaid eligibility due to temporary absence from the
State.

B. Exceptions-When one of the following exists, it supercedes the general residency rules
set forth in§83230.1 - 3230.2. When more than one exceidsts, you may decide which
exception takes priority.

o Anindividual is receiving an SSP, the State of residence is the State paying the SSP;

o0 Anindividual of any age is receiving adoption assistance or foster care payments, the
State of residence is where they reside even if it is not the State making the title IV-E payment or
the State where the adoption assistance agreement was entered,;

0 An Interstate Agreement waives specific eligibility criteria; or

o A State or agency of the State, including an entity recognized under State law as being
undercontractwith the State, arranges for ardividual to be placed in an institution amother
State, the State arranging that placement is the individual's State of residence.

An institutionalized individual, who is capable of expressing his/her intent may wish to change their
residence and request assistainom the current State of residence to carry tbig plan. This

request may include locating an institutional placement in the new State of residence. The regulation
at 42 CFR 435.403(e) 0B8.403(e) is not intented to discourage or preclude a State or local agency
from providing this type of assistance.

o An individual involved in work of @aransient nature owho goes t@anotherState
seeking employment has tweboices--thendividual can establish residence in the State in which
he/she is employed or seeking employment, or the individual may wish to claim one particular State
as his/her domicile or State of residence, provided he/she satisfies the rules set forth in this section.

Example 1 A migrant worker who resides in Stateefiters themigrant stream in State A and _
returns to State A every year. He may choose to retain State A as his residence or may change his
State of residence as he goes from State to State.

Example 2 Anindividual has a spouseihe service. They are residing in State B because of the

spouse's work assignment. The couple maintains Statetife agsidence fopayroll and tax
purposes.
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The individual may choose State B as his/her State of residence due to the spouse's job commitment
or the individual may choose State Athe State of residence because hedsimsiders it their
permanent residence.

3230.4 InterstateAgreements-States and Territorieare permitted to enteénto a written
aghreement witlanother State to resolve cases of disputed residefme.may establish criteria

other than the criteria set forttefining " who is a Stateesident” at 42 CFR 435.403(d), and
436.403(d). Do nanclude criteria that are prohibited, as specified in 83230.3, or that result in loss
of residency in both States. The agreement must also contain a procedure for providing Medicaid
to individuals pending resolution of the case.

The regulations establishéue provision forinterstate agreements to death cases of disputed
residence, andllows you to expand the use of such agreements for reasons otherates
specifically related to disputed residence.

You may use interstate agreements to facilitate the placement and adoption of title IV-E individuals
when the child and his/her adoptive parent(s) move into another State. However, you may not use
interstate agreements to override the provisions added to 81902(a) of the Act by 89529 of COBRA.

If you enter into interstate ngpacts as provided for under P.L. 96-272, you may establish reciprocal
agreements for providing medical assistance for individuals receiving adoption assistance payments.

An agreement may be very limited or very broad at your option, e.g., an agreement can pertain to
one individual, all institutionalized individuals, or all individuals.

3230.5 Open Agreementrou may allow all individuals or certain individuals who are physically
present in the State to be residents of the State although they may not meet the definition of being
a resident of that State under 42 CFR 435.403 or 436.403. The individual resident State may not be
interested in an "interstate agreement". At your option, you may have an "open agreement.”

An "open agreement” does not have the same effect as an "interstate a?reement" since it only waives
residency criteria in one State. Therefore, an individual who is physically residing in a State with an
"open agreement,"” but is a resident of another State in accordance with 42 CFR 435.403 may choose
one of the two States as his/her State of residence for Medicaid purposes.

If you exercise your option for an "open agreement" you cannot deny Medicaidtioeawise
eligible resident of the State under 42 CFR 435.403 who is physically residing in another State.
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3230.6 Cases of Disputed Resident¥hen two or more States cannot resolve which State is the
State of residence, the State where the individual is physically located is the State of residence for
Medicaid purposes.

3230.7 Hom¢éess Eligibility --Method for Issuance of Medicatgligibility Cards To Homeless
Individuals--A State plan must provide a method of making Medicaid eligibility cards available to
eli éble individuals who do not reside in a permanent dwelling or do not have a fixed home or mailing
address.

In the interest of affording you flexibility in the administration of the Medicaid programs, we are not
imposing a specific method or methods to be used for this purpose. We require that the method you
decide on be reflected in the Statan. AnY reasonable method you employ which achieves the
objective ofmaking eligibility cards available to thesedividualswill be approved, eg., you ma

issue Medicaictards to eligible homeless individuals through specific shelters or similar facilities;
you may designatgecific District offices and indicate specific times when homeless individuals or
their designees may pick-up-cards.
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3240. MORE LIBERAL INCOME AND RESOURCE METHODS

Subject to Federal Financial Participation (FFP) limits described in this section, you may use income
and resourceligibility methods whictaremore liberalbut no more restrictive, than those used
under themost closely related cash assistance program (Aid to Families with Dependent Children
(AFDC) or Supplementary Security Income iSSI ). Or, in the case of States electing to use, for the
aged, blind or disabled, morestrictiveeligibility requirements than those used un@gt, more

liberal income and resource methods than permitted under 81902(f) may be used.

Guam,PuertoRico andthe Virgin Islands may use more liberal methalan those of their plan
programs under titles I, X, X1V, and XVI, and (old) XVI of the Act.

3240.1 Groups for Which More Liberal Methods May be Applié&tbu may use more liberal
methods for all Medicaid only ellity groups except for recipients of AFDC and SSI (in SSI States)
and groups deemed to be, for purposes of the Medicaid program, recipients of AFDC or SSI.

If you have elected the more restrictive option under §1902(f), you may use more liberal methods
for persons yoware required to cover, at a minimum, under that elegtien recipients of SSI

benefits and persons who, for purposes of the Medicaid program, are deemed to be SSI recipients).
You may also use more liberal methods for optional 81902(f) groups included under your plan.

3240.2 Comparability Requirementdlore liberal methodelected undethis option must be
comparable for all persons within each category of assistance (aged, or blind or disabled or AFDC-
related) within an eligibility group (e.qg., the medically needy). Therefore, if you elect more liberal
AFDC methods for one anore eligibility groups, use the same more liberal methods for all AFDC-
related persons within the eligibility groups selected; and if you elect more liberal methods for one
or more groups of aged, blimhd disabled usthe same more liberal methods falf aged, or all

blind or all disabled within the selected groups.

Do not imit mordiberal methods based on living arrangements (e.?., a more liberal method applied
only to institutionalized persons). However, this occurs legitimately when a more liberal method is
applied to areligibility group which only includes institutionalized persons (e.g., institutionalized
persons under a special income level).

Application of comparability rules under this section of law does not, however, prohibit you from

exercisingadditional options to use more liberal methods for specific optlubility groups
where the option specifically authorizes use of a different method. Such
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options are offered under separate statutory authority. For example, there is separate authority to
use more liberal income disregattian those of th&SIprogram for optional State sup_g_lement
recipients, and separate authority to use nibegal methods focertain poverty leveligibility

groups.

3240.3  Description of More Liberal Methadd/ore liberal methods are limited to income and
resource methods. They do not extend to standards. Continue to use, for categeecsily
groups, the appropriaitecome or resource standards specified in the description of the group under
81902(a)(10), unless such standards violate KHRRs. For example, qualified children are
described as children who mehke income and resource requirements of States' Ap@s.
Therefore, your AFDC standards are used to determine eligibility. In the case of medically needy,
use)/our single medically needy income and resource standards. You could, however, use income
and/or resource disregards that are more liberal than those used under your AFDC plan or under SSI.

Following are examples of policies for which you mayoose more liberal methods, provided
application of such policies does not result in individuals' or families' income exceeding appropriate
FFP limits:

o] $6,000/6 percent rule for exempting income producing property (SSI);

o] limits on household goods and personal effects;
0 limits on burial funds (SSI);
0] limits on numbers and values of automobiles;

o] rules for valuing in-kind support and maintenance;
o] first day of the month resource rule;

o] income producing property exclusions;

o] equity in non-home property; and

o] income disregards (including types of disregards: e.g., projected medical expenses).
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3240.4 More Restrictive Methods Prohibited Undéis Option-Unless it is specifically
authorized under the Medicaid statute (e.g., you have elected the option under 81902(f) of the Act
to use more restrictive eligibility requirements), you may not use income or resource methods that
are more restrictive than those used undemibst closelyrelated cash assistanpseogram. A

method is more restrictive if angdividual who is otherwiseligible under therules ofthe most

closely related cash assistance program is ineligible under your alternative method. Therefore, do
not employ a policy which, although it may result in a more liberal aﬂplication of policy in some
instances, results in denying Medicaid to persons who are eligible if the equivalent cash assistance
rule is used to determine eligibility.

EXAMPLE: A policy defines a couple, for purposes of determining eligibility in SSI States, as
persons who are legally married. This is a more limited definition than that used
under theSSI program, which also includes, undée definition of couples,
persons who are not legally married but hold themselves out to the community to
be husband and wife.

Underthe proposed alternatiymlicy, couples whare notlegally married, but

hold themselves out to the community to be husband and wife, are considered as
individuals for purposes of determining their Medicaldjibility. Therefore,
separate income and resource standarelsised to determiredigibility rather
thandthg standards for couples, wharie lower than twotimesthe individual
standards.

Use of the higher separate standards is advantageous to some couples,e.g., in cases
where one member of a couple has a higher income and the combined income of
the couple exeeds the cqle standard. Under the alternative policy, one member

of the couple i®ligible. However, in other cases, the couplay beineligible

when the alternative policy is applied, but eligible if the SSI policy were applied,
e.g.,din Ccj:ases where tltembined income and resourca® below the couple
standard.

3240.5  Federal Financial Participation Levels order to receive FFP for services provided to
recipients under your plan, place limits on the income of those individuals and families. There are
two separate limitsvhich apply tothe eligibility groupsfor whom gou may employ more liberal
income methods. (There are no FFP limits on resources held by recipients.)

Adhere to thdollowing descriptions ofhe maximum incomdimits in developing your eligibility
plan policies.

A. The 133 and 1/3 PPeent Limit--This income limit applies to the medically needy and to
mostother Medicaidonly eligibility groups (includingAFDC-related categorically needy groups)
except those subject to the 300 percent limit described below, and the groups described in §3240.6.
The AFDC program has a separate income threshold test that is equal to 185% of the AFDC need
standard. You are not required to use the 185% income test for AFDC-related categorically needy
eligibility groups, but may apply it provided Medicaid FFP limits are not exceeded.
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The 133 andl/3% FFPlimit with respect to anyamily is anamount(minusappropriate cash
assistance deductions and incurred medical and remedial care expenses) which does not exceed a
standard that is equal to 133 1/3 percent of the highest amount that ordinarily is paid to an AFDC
family of the same size that has no countable income. Income deductions for purposes of defining
countablencomearelimited tothose of the cash assistaiqregrams. More liberal deductions
authorized under 81902(r)(2) of the Act are not deducted for this purpose.

Famillies for this purpose include all persons living in the home who are applying for Medicaid and
who would be in the same family unit for purposes of determining AFDC eligibility whether or not
the family is AFDC-related. Families always include financially resPonsibIe relatives living in the
home, unless such relativasereceivingSSI benefits. This same family configuration applies to
families including aged, blind and disabled, as well as AFDC-related families.

If your AFDC plan specifies a maximum family size beyond which there is no increase in benefits,
determine income standards families exceedinghat maximum by adding aamount for each
individual familymember beyond the maximum. The amounts added must be reasonably related to
amounts bywhich your AFDC plan increases benefisr additionafamily member up to the
maximum size.

B. The 300Percentimit.--This incomeimit applies to persons receiving optional State
supplements, those wlaweeligible for State supplements, those whiould be eligiblefor State
supplements if they were notnimedical institutions, and institutionalized individuals who are eligible
under State established special income levels. These groames described In
§81902(a)(10)(A)(iN(IVXV) and (XI) of the Act. Although not specifically identified in the statute,
the income limit also applies to groups in §§1902(a)(10)(A)(iiP(al1§i (VI). This is because
members of these groups derive their eligibility by virtue of the eligibility rules of groups which are
subject to the 300% limit. This includes individuals who are receiving home and community-based
services under a waiver or hospice care who would be eligible if they were in a medical institution.

Under this provision, FFP is navailable for services rendered to individuals whose income (without
regard to the exclusions of incordescribed in §1612Sb of the Act) exceeds 300% of the Federal
Benefit Rate (FBR) for an individual under 81611(b)(1) of the Act.

3240.6  Exemptions from FFRnits.--There are no limits on qualified pregnant women, qualified
c#il(’jaten, orthe poverty level groups because they are not subject to the FFP limits of 81903(f) of
the Act.

3240.7  Applying More Liberal Income Disregards Within FIEimits.--For groups subject to
§1903f), more liberal income disregardsnnot exceed the difference between your current
eligibility income standards and the maximum standards used in establishing the FFP limit. If your
income eligibility stadard is at the maximum FFP standard, do not apply more liberal disregards for
those eligibility groups subject to the FFP limit.

For example, if your medically needy income level (MNIL) is at the 133 1/3% maximum limit, you
cannot use morkberal income disregards fohe medlcallyneedgl_. If your MNIL is not at the
maximumlevel, you may use disregards in the amount of the difference between your MNIL and
the FFPimit. Eventhough you may not be able to use midrseral disregards fothe medically
needyyou can use more liberal disregards for AFDC-related categorically needy eligibility groups
whose income eligibility payment standards are always below the FFP limit.
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The maximumamount of thedisregard foany family in all such categorically needy cases is the
difference between the payment standard 3@l 1/3% of that standaréor example, if the
difference mglour AFDC payment standard for an AFDC family of two is $98, you may allow up
to $98 in additional disregards ftamilies oftwo. For optional State supplement recipients and
individuals under apecial income level no additional disregards can be used if you are at the 300%
FFP limit. If not, youmay apply disregards in an amount not to exceed your lower income standard
and the 300% maximum FFP limit.

If you implement more liberal disregards type or source ahcome, establish a total maximum
amount on such disregks to assure that they do not result in FFP limits being exceeded. Given the
maximum dollar limits which must be imposed on income disregards, there will be instances when
the total maximum limit will be eeeded when all availble disregards are applied. When this occurs,
you may prioritize the order of thedisregards, allow applicantnd recipients to choose the
disregards to be used in their eligibility determinations, or just impose the total maximum limit.
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3250. TRANSFER OF RESOURCES

Under the transfer of resources provisions in §1917(c) of the Social Security Act ﬂhe Act), you must
restrict Medicaid coverage to an otherwadigible institutionalizedndividual if he/she or his/her
spouse transfers resources for less than fair market value:

o if the transfer occurred during the prohibited period, and

o ifthe uncompensated value of the transferred resources exceeds the average monthly cost
of nursing facility services in the State or community in which the individual is institutionalized.

The following definitions apply:

0 Resourced~or purposes of this section, resources mean cash or other liquid assets or any
real or personal property that an individual (or spouse, if any) owns and could convert to cash to be
used for his/her support and maintenance. Also, in this section, the term "resources", for purposes
of exclusions from resources, has the meaning given such term in 81613 of the Act, except the home
and the land that appertains thereto are not to be considered as exclusions from resources.

Under theSSlrules in 81613(a)(1), a home is excluded fribra definition of "resources” for
purposes ofSland Medicaiceligibility. However, under the new 81917(c)(5), "resources" is
defined as having the same meaning as in 81613 with one exception that a home and the land that
appertains thereto Is necluded from resources. That is, there is no such concept of an "excluded
homestead" under the neMedicaid transfer of resourcg@sovisions. Howeverthe homestead

would not count as a resource if the individual retained it, rather than transferred it.

o Fair market valueAn estimate of the prevailing price of a resource if sold at the time it
was actually transferred, based on criteria usegpraisinghe value of other resources for the
purpose of determining Medicaid eligibility.

o Uncompensated valu&he difference betweethe fair market value athe time of
transfer (lessny outstanding loanmortgages oother encumbrances on the resource), and the
amount received for the resources.

~ 0 Institutionalized IndividuatAn individual who is an inpatient in a nursing facility, or who

is an inpatient in a medical institution and with respect to whom payment is made based upon a level
of care provided in a nursing facility, or who is a hcamel community-based services recipient
described in 81902(a)(10)(A)(ii)(V1).
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o Prohibited PeriodAnytime during or after the 30-month period immediately before the
date thendividual becomes an institutionalized individualt(ie individual is entitled to medical
assistance under the Stglean onthat date) or, if thendividual isnot entitled on thelate of
institutionalization, the datine individual applies for assistance while an institutionalized individual.

0 Nursing facility services Skilled nursing facility (SNF) services as described in 42 CFR
8440.40, and intermediate care facility (ICF) services as described in 42 CFR 8440.150.

3250.1 Provisions Apglable to Transfer of Resource¥.ou must provide for a period of restricted
coverage in the case of an institutionalized individual or his/her spouse who disposed of resources
for less than fair market value, at anytime during or after the 30-month period immediately before
the date the individual becomes an institutionalized individual (if the individual is entitled to medical
assistance under the Staian onthat date) or, if thendividual isnot entitled on thelate of
institutionalization, the date tedividual applies for assistance while an institutionalized individual.

The period of restricted coverage mubggin with the month in whichthe resources were
transferred. The number of months in the restricted coverage period is equal to 30 months or less
if a lesser period of restricted coverage results when the total uncompensated value of the transferred
resource is divided bthe average cost, to a private patient attitne of application, of nursing
facility services inthe State or, at yousption, inthe community in whichthe individual is
institutionalized. In figuringperiods of ineligibility, count full months only, regardless of the date
in a month a transfer actually occurs. ful month is counted ahe beginning of gperiod of
restricted coverage. That is, a period of restricted coverage begins with the first day of the month
in which a transfer has occurred. (For example, if an individual has made a transfer on September
28, theperiod of restricted coverage begins on September 1.) If a calculation of the penalty period
results in a partial month, routide days down to the end of the recedin%month (for example, from
a September 28 transfer, round down to make August the last month in the period). However, do
not round a month up to tlesd of the month in which the transfer occurred (for example, to round
September 28 up to includee whole month of September)During the period of restricted
coverage, the individual is not eligible for nursing faclility services, equivalent services in a medical
ill“l]Sti'tAl\Jtion, and home and community-based services, provided under the authority of 81915(c) of
the Act.

EXAMPLE 1: Mr. Smith transferred his home for less than fair market value on July 15, 1988.
He was institutionalized on November 1, 13881 was not entitled to Medicaid taaittime. On
December 71988, while institutionalized, he appligdr Medicaid. No exceptions apply under
which the State is required not to apply the transfer of resources
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penalty. Since Mr. Smith is institutionalized and transferred resources for less than fair market value
during the 30-month period prior to December 7, 1988, and no exceptions a&g)lg, he is subject to a
period of restricted coverage. The uncompensated value of the home is $90,000 and the average
monthly cost to a private patient at the time of application for nursing facility services (SNF and ICF)
inthe State is $1,500. The $90,000 uncompensated value divided by the average monthly nursing
facility rate g90,000/$1,60) quL_JaI_s 60, the number of months that the coverage restriction applies.
However, 81917 of the Act limits this period of restricted coverage to not more than 30 months.

Mr. Smith remains ineligible for nursing facility services, equivalent services in a medical institution,
and home and community-based services from July 1988 through December 1990 (30 months from
the month of the transfer and 25 months from the month of application).

EXAMPLE 2: Mr. Smith transferred his home for less than fair market value on July 1, 1988.

He was institutionalized on August 1, 1989 and was not entitled to Medicaid. While institutionalized,

he applied for Medicaid on September 1, 1989, 14 maiftes thehome was transferred. No
exceptions apﬁly under whi¢he State is required to not apply the transfer of resources penalty.
Since Mr. Smith Is institutionalized and transferred resources for less than fair market value during
the 30-month period prior to his a[?]plication for Medicaid and no exceptions apply, he is subject to

a period of restricted coverage. The uncompensated value of the home is $36,000 and the average
monthly cost to a private patient at the time of application for nursing facility services (SNF and ICF)

in the city is $1,800.The $36,000 uncompensated value divided by the average monthly nursing
facility rate $36,0@/$1,800) equals 20, the number of months that the coverage restriction applies.

Mr. Smith remains ineligible for specified services from July 1988 through February 1990 (20 months
from the date of transfer and 6 months from the month of his application).

EXAMPLE 3: Mr. Smithwas institutionalized on August 15, 1988d he is entitled to
Medicaid. He transferred his home on October 25, 1989. No exceptions apply
under which thé&tate is required not to apply the transfer of resources penalty.
Since Mr. Smith is institutionalized and transferred resources for less than fair
market value after the 30-month period which occurred immediately before the
date he becamastitutionalizedand no exceptions apply, he is subject to a
period of restricted coverage. The uncompensated value of the home is $48,000
and the average monthly cost to a private patient at the time of application for
nursing fadity serviceSNFand ICF) in the State is $2,57Zhe $48,000
uncompensated valugivided bythe averagenonthly nursing facility rate
($48,0/$2,572) results in 18 months and a partial mont per_lalt%/_ period.
Therefore, round the@ays down to the end of the preceding month (in this case,
make March the last month in the period).
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Mr. Smith remains ineligible for nursing facility services, equivalent services in a medical institution,
and home and community-based services through March 1991 (18 months from the date of transfer).

NOTE: With respect to resources transferredléssthan fair market value on after July 1,
1988, the ruleset forth in this section regarding computation of the period of ineligibility
and exceptions to the transfaohibition in §3250.2 apply iall States, including the
"209(b)" Statesvhich have elected the option to use more restrictive eligibility standards
with respect to their aged, blind, and disabled beneficiaries than those applied under SSI.

3250.2  Exceptions to Application of Transfer of Resources ProvisiBisnot restrict Medicaid
coverage to institutionalized individuals under the provisions in 83208.1 if:

o Thetitle to the home was transferred to the individual's spouse or child who is under age
21, or who is blind or permanently and totally disabled,;

0 Thetitle to the home was transferred to the individual's sibling who has an equity interest
in the home and who was residingtire individual's home for a period of at leaste year
immediatelybefore the date dhe individual's admission to nursing facility, a medical institution
where payment is made for the individual based upon a level of care provided in a nursing facility,
or to a program of home and community-based services described in §1902(a)(10)(A)(ii))(VI).

0 The title to the home was transferred to the individual's son or daughter (other than a child
who is under age 21, or who is blind or permanently and totally disabled) who: (1) was residing in
the individual's home for a period of at least two years immediately before the date of the individual's
admission to a nursing facility, a medical institution where payment is made for the individual based
upon a level of care provided in a nursing facility, or to a program of home and community-based
services described in §1902(a(1}(10)(A)(ii)éVI); and (23 who, you have determined, provided care to

e [

the individual which permitted the individual to reside at home rather than in a medical institution
or nursing facility.

o The resources were transferred to or from, i.e., between the spouses, (or to another for the
sole benefit of) the individual's spouse or to the individual's child who is blind or permanently and
totally disabled.

o Theindividual makes a satisfactory showing to you that he or she intended to dispose of
the resources either at fair market value or for other valuable consideration; or the resources were
transferred exclusively for a purpose other than to qualify for medical assistance; or

0 You determine that, based on critesgecified in your approved State plan, denial of
eligibility would result in undue hardship.
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3250.3 Opportunity to Rebut State on Presumptive Transfer Firdfiog may presume when

an institutionalized individual or his or her spouse has transferred resources for less than fair market
value duringthe prohibited periodhat thepenalties in 81917(c) apply tbe institutionalized
individual. However, thénstitutionalized individual must be given apportunity to rebut that
presumption by making a satisfactory showing that he or she:

o intended to dispose tiie resources at eith&ir market value or for otheraluable
consideration or;

o transferred the resources exclusively for a purpose other than to qualify for Medicaid.

You may providethe opportunity for rebuttal as part of thpplication process, redetermination
process or the State's fair hearing procedure. However, in any case in which an individual receives
restricted coverage due to a transfer of resourcesinttidual must be provided with an
opportunity for a fair hearing as specified in 42 CFR Part 431, Subpart E.

3250.4 Implementation of Provisions of § 303(b) of Medicare Catastrophic Coverage Act
gMCCA of 1988--The transfer of resourgarovisions in 8303(b) othe MCCA totally revised

1917(c) ofthe Social SecurityAct. Appl?/ the new requirements in 81917(c)aibtransfers of
resources which take place on or after July 1, 1988 (excluding transfers between spouses, which are
discussed below). The new rules do not apply to any transfers which occurred before July 1, 1988.
As for these pre-July 1, 1988 transfers, yoay continue to apply to them any trangjelicies
contained in your State plan asJoine 30, 1988, or you can apply no transfer rules at all. If you had
no transfer policy in your plan on June 30, 1988, then there are no transfer rules for you to apply to
the pre-July 1 transfers.

Continue taapply the laws and policies you have established as of June 30, 1988, or that you have
provided forbeforeJuly 1, 1988, withrespect to inter-spousal transfevhich occurthrough
September 30, 1989. Even affaptember 30, 1989, you may continue to apply your June 30, 1988
rules governing inter-spousal transfers which occurred prior to October 1, 1989.

Where the Secretary determintsat Statelegislation isrequired (other tharegislation to
appropriate funds) for the Stataup to be amended to include the requirements of the new §1917(c),
then a State may delay the effective dates. The effective dates can be delayed until after the close
of thefirst regular session dhe Statdegislature beginningfter July 1, 1988.The dates can be
delayed up until the first day of the first calendar quarter that begins after the close of this session.

Rev. 46 3-3-105



GENERAL AND CATEGORICAL
3250.5 ELIGIBILITY REQUIREMENTS 07-90

If you require legslation in order to amend your State plan request a delayed effective date through
the regional office. Provide sufficient documentation, including an Attorney General's opinion, to
demonstrate that State legislation is required.

If you have requested and received a delayed effective date for the new transfer of resources law,
continue to apply an emstmg transfer rules in your State plan. Apply the existing rules to transfers
which occur after July 1, 1988, up until the delayed effective date, even if the existing rules conflict
with the new rules.

After the delayed effective date has passed, do no app(ly the new rules retroactively to the original
effective date of the rules. However, beginning on the delayed effective date, apply the new rules
to all transfers which occur on or after July 1, 1988.

3250.5 State Plan Requiremen{Bhe State plan must specify the following:

0 The procedure used to implement a denial due to transfer of resources. That procedure
must provide an individual with an opportunity to present convincing evidence that the resource was
transferred exclusively faome reasonther than establishing eligibility for Medicaid or that the
indiv.i((jjual_intended talispose othe resources either &tir market value, or for otheraluable
consideration.

0 The criteria you use for determinitigat anindividual has made a satisfactory showing
that he or she intended to dispose of the resources either at fair market value or for other valuable
consideration; or that the resources were transferred exclusively for a purpose other than to qualify
for medical assistance, and

0 The definition of the following term:
- Undue hardship, resulting from a denial of eligibility.

3255 ELIMINATION OF SSI PROVISION ON RESOURCES TRANSFERRED FOR LESS
THAN FAIR MARKET VALUE AND NOTIFICATION BY SSA

Effective for transfers of resources for less than fair market value occurring on or after July 1, 1988,
the statutory requirement for tif®upplemental Security Incon{&SI) program tocount any
uncompensated valy®&V) of a transfterred resource has besiminated. Therefore, under no
circumstances is UV to be charged for transfers made on or after July 1, 1988. However, tranfers
occurringbefore July 1, 1988ill be developed and UV charged under pi&3lpolicy, even if
discovered after July 1, 1988.
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In place ofthe SSI provision which was eliminated is a requirement thoe Social Security
Administration (SSA) to obtain transfer information for use in your Medicaatigibility
determinations. will make this transfer information available to you upon request. In addition,
SSAis required to inform an individual at the time the individual (and spouse, if any) applies for SSI
or for a redetermination of SSI eli _ib_ili'g?_/, that resources transferred for less than fair market value
may have an effect on Medicaid eligibility when the individual (or spouse, if any) enters a nursing
facility, medical institution, or home and community-based services program.

Inform SSAwhen the individual is no longer an institutionalized individual as defined in §3250 so
that SSA can remove the $30 cap and pay him/her an amount based upon the Federal benefit rate.

3256. TRANSFER OF RESOURCES PROCEDURES

Section 303(c) of the dtlicare Catastrophic Coverage Act (MCCA) of 1988 (P.L. 100-360) revises
§1613(c) of the Act. This section provides that, when an individual applies for SSI benefits under
title XVI of the Act or hasligibility for SSIredeterminedSSA informs the individual of the
Medicaid policy regardingransfer of resources and agke individual whether he or she has
transferred any resources on or after July 1, 1988 and/or within the past 30 months.

SSA obtains allegations dfie following informationabout transfers when &Sl applicant or
recipient informs them that he or she has transferred resources:

o A description of the resource transferred (e.g., real estate, automobiles, stocks, cash);
o The name of the party to whom the resource was transferred,;

o The amount of compensation received or expected,;

0 The approximate value of the transferred resource;

0 The date the resource was transferred;

o0 Whether the applicant was the sole owner of the resource and, if not, the names of any co-
owners; and

o0 The relationship to the individual to whom the resource was transferred.

SSA sends this information to you in hard copy on a flow basis. "Hard copy" includes photocopies
of resource transfer questions from SSI applications. SSA has been collecting this information since
August1988 andwill forwardall accumulated information with the first transmittal. Backlogged
listings of alleged transfers will contain some, but not all, of this information. Information gathered
ohn an on?oin% basis will contain all of the information listed above. In a 1634 State SSA will send
the transfer o
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resourcenformation tothe same addreshat SSA sends third partyiability information. (SSA

regional issuances list these addresses.) In a non-1634 State, SSA will send the information to the
addressegrovided bythe Health Card-inancing Administration. The R@€an provide these
addresses upon request.

SSA will provide all States with monthly ltsgs of individualswho allegeto have transferred
resources. Once the transfer of resouncsmation is orthe State Data Exchan¢®DX), the
provisions forindependent verification in the Computer Matching Act will be triggered. SSA will
inform you when they include a transfer of resources indicator on the SDX.

Transfer of resources information is based on the client's declaration unless there is evidence to the
contrary (i.e.conflicting clientstatement oconflicting information inSSA'sfile). When the file

contains conflicting information SSA will ask the client for enough information to establish that an
alleged transfer has occurred. Yare accountable for errors made asesult of incorrect
information provided by SSA concerning transfer of resources.

SSA notifies each SSI appalict and each recipient at the time of redetermination, that he or she may
not be eligible for institutional services under Medicaid as a result of Medicaid's transfer of resources
policy. (See Exhibit 1.)

Report Medicaiddenials based on transfemsdthe Medicaid ineligibility expiration date to SSA.
When annstitutionalizedindividual ceases to be eligible for institutional services under Medicaid
due to the transfer of resources provision, SSA is required to consider such an individual a Medicaid
recipient for purf)oses of determining the amount of his or her SSI payment. Notify SSA whenever
an institutionalized individuateases to beligible for institutional services solelgecause of a
transfer. SSAuses this information to deciaehether to applythe SSIpaymentlimit ($30 per

month) and avoid overpayment of SSI and federally administered State supplementary benefits.

Provide SSA with:
0 A name and social security number of the individual;

o0 Astatement or other indication by the Medicaid agency that the individual is ineligible for
institutional services under Medicaid because of a transfer; and

o The month and year thedividual could again beligible for institutional services, all
other facts unchanged.

Reportthis information toSSAthrough local established procedures for reporting discrepancies
between State data and SDX information to SSA.

3-3-108 Rev. 41



GENERAL AND CATEGORICAL
ELIGIBILITY REQUIREMENTS

Exhibit 1
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SSA Transfer of Resource Notice



